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United States Court of Appeals
for the district of colunbia circuit

No. 97-1687 Sept enber Term 1998

United States Testing Company, Inc.
Petiti oner

V.

Nati onal Labor Rel ati ons Board,
Respondent

On Petition for Review and Cross-Application for Enforcenent
of an Order of the National Labor Rel ati ons Board

Before: G nsburg, Sentelle, and Rogers, G rcuit Judges.

ORDER

It is ORDERED by the Court, sua sponte, that the dissenting opinion
filed herein on this

date be anended as fol | ows:

Page 1, third paragraph, delete the foll owi ng sentence: "lndeed, the
majority

acknow edges that 'the enployer never explicitly explained why all of
t he requested

i nformati on was needed. 1d. at 8.'"
Page 1, line 20, insert the word "the" between "and" and "ratio."
Page 3, line 15, substitute the word "records"” for "record.”

Per curiam
For the Court:
Mark J. Langer, Cerk

Fil ed on Novenber 13, 1998
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David S. Habenstreit, Supervisory Attorney, entered an ap-
pear ance.

Robert D. Kurnick was on the brief for ani cus curiae
I nternational Brotherhood of Electrical Wrkers Local Union
1936.

Before: G nsburg, Sentelle and Rogers, Circuit Judges.
pinion for the Court filed by Crcuit Judge Rogers.
Di ssenting opinion filed by Grcuit Judge Sentelle.

Rogers, Circuit Judge: The United States Testing Conpa-
ny petitions for review of a decision by the National Labor
Rel ati ons Board finding violations of the National Labor
Rel ations Act, 29 U S.C. s 151 et seq., arising out of the
Conmpany's failure to provide information requested by the
I nternational Brotherhood of Electrical Wrkers Local Union
1936 ("the Union") during contract negotiations.1l The Union
requested information about the individual clains experience
of uni on and nonuni on enpl oyees in order to respond to the
Company' s proposal that union enpl oyees contribute to the
medi cal heal th benefits plan. The Conpany provi ded sone
aggregate health cost information to the Union, but not
i ndi vi dual cl ai ns experience.

The Board found that the Conpany rejected the Union's
request and ordered that the information be turned over
wi t hout identifying the nanes of the individual claimnts. On
appeal , the Conpany contends that the Board's findings of
unfair | abor practices were unwarranted because the Board
failed to support its finding that the Union net its burden to

1 The Board concluded that the Conpany violated s 8(a)(5) and
(1) of the National Labor Relations Act ("Act"), 29 U S.C s 158
(a)(5), (1), by refusing to furnish the Union with certain nedica
health plan information; s 8(a)(5), and (1), id. s 158(a)(5), (1), by
impl enenting its final offer when a bargaining inpasse did not
exist; and s 8(a)(3) and (1), id. s 158(a)(3), (1), by permanently
repl aci ng striking enployees in an unfair |abor practice strike and
refusing to reinstate theminmmedi ately when they ended the strike
and unconditionally offered to return to work. See United States
Testing Co., 324 N.L.R B. 136 (1997).

show the rel evance of the clains information, and because the

Board failed to find that the individual clains experience was
confidential and protected from disclosure under Detroit Edi-

son Co. v. NLRB, 440 U. S. 301 (1979). Because we concl ude

that the Conpany's contentions fail, we deny the petition and
grant the Board's cross-application for enforcenent of its
order.

The International Brotherhood of Electrical Wrkers Loca
Uni on 1936 has represented a small unit of technical enploy-
ees at the United States Testing Conpany for over thirty
years. \Wen the Conpany, a consumer products testing
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provider with approximtely 85 to 100 enpl oyees, experi -
enced an econom ¢ downturn, it sought a number of changes
during contract negotiations beginning in August 1995 for a
contract set to expire in October. One change was for the
el even or so unioni zed enpl oyees to begi n maki ng contri bu-
tions to their health care costs, in the sane amount (thirty
percent) as nonuni on enpl oyees.

Noting that it previously had rejected simlar proposals, the
Uni on again refused to agree to make contributi ons and
stated that before it could make counterproposals to neet the
Conpany's request to reduce health care costs by thirty
percent, it needed certain information: Specifically, the Union
asked the Conpany to provide the nanes of the union and
nonuni on enpl oyees (and their dependents) who parti ci pated
in the health plan, the individual clains submtted by each
pl an nenber, and the benefits paid for each claimfor the
past ei ght nmonths. The Conpany took the position that the
Union did not need, and was not entitled to, the information
concer ni ng nonuni on enpl oyees.

During the course of negotiations, the Conpany ultimtely
turned over to the Union (1) the premumrate and prem um
paid for union enployees, (2) a "benefit and service anal ysis"
consi sting of the coverage rates, charges, and adjustnents for
medi cal and dental benefits for all enployees, (3) a benefits
cost analysis that the Conpany had prepared for single and
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famly coverage, showi ng the nonthly prem um and the per-
centage of prem uns paid by an enpl oyee contributing thirty
percent; (4) the insurance carrier's sumary of its experi-
ence nmonitoring the period of March 1994 through August
1995, including the total clainms and prem uns paid and the
ratio of the two nunbers; (5) a list of the nanmes, prem uns,
and clains paid for each union enployee; and (6) the tota
anmounts of prem uns and clains paid for union enpl oyees,
nonuni on enpl oyees, and for all enployees. What the Conpa-
ny did not provide were the individual clainms by each nenber
of the plan (enployees and their dependents), show ng the
nature of the clains submtted and benefits paid.

The Adm nistrative Law Judge ("ALJ") found that the
i nformati on the Conpany provided to the Union was insuffi-
cient because it did not adequately identify the costs of the
benefits. To the extent that the Conpany was proposing that
uni on enpl oyees contribute towards the paynent of the high
costs of clainms by nonunion enpl oyees (and their depen-
dents), the ALJ found that the informati on sought by the
Union was relevant. The Union explained that it sought to
determ ne what types of clains generated the highest costs;
for that, it needed individual clainms information.2 According
to the ALJ, the Union's position was that if nost of the large
clains were for surgeries as opposed to physicians' visits and
x-rays, the Union would exanm ne the plan to determne
whet her the existing coverage for surgery could be changed
to reduce costs. As an alternative to a thirty-percent contri -
buti on, the Union m ght propose managed care, pre-
adm ssion testing, outpatient surgery, a higher deductible, or
a required co-paynent. The ALJ noted that the Conpany's
explanation in its pretrial affidavit for not providing the
i nformati on was sinply that the Union had failed to explain
why the individual clains were relevant; the affidavit nade
no mention of a concern about privacy. Nevertheless, the

2 At the hearing before the ALJ, the Union explained that its
request did not include information about the individual nedica
di agnosi s of any plan nenber (as distinct fromthe treatnent or
service provided), only the anount of the bill for the nedica
services and the anmount actually paid by the carrier

ALJ concl uded that the Conpany's bargai ning notes refl ected
that it had raised a legiti mate concern about privacy early in
t he negoti ati ons regardi ng the nanmes of the clainmants, which

if connected with the claimitself, mght reveal private nedica
information. Therefore, in ordering the Conpany to turn

over the individual clains information, the ALJ directed that

t he nanes of the clainmants not be discl osed.

The Board adopted the ALJ's findings and concl usi ons.
Based on the information the Conpany supplied show ng that
the cl ai ms experi ence of union and nonuni on enpl oyees was
quite divergent, the Union was entitled to exam ne the issue
and thereby justify its position that union enpl oyees need not
contribute. Noting that health care costs are clearly a sub-
ject of mandatory bargai ni ng and have become an increasi ng-

Page 5 of 17
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ly inmportant issue as the costs have risen, the Board observed
t hat t he Conpany

shoul d not have been surprised that the Union was
seeking nore than to juggle premumformulas, the role
to which the [ Conpany] w shed to confine it, but rather
sought to participate neaningfully in structuring the
benefits for which the [ Conpany] wanted the bargaini ng

unit to pay. |In seeking to play a role in the solution
rather than sinply making a substantial concession on
t he [ Company's] say-so, the Union was fulfilling its role

as the enpl oyees' statutory bargai ning representative.

However, as the ALJ found, the nanmes of the individua
claimants were irrelevant and the Board adopted the ALJ's
recommended order denying the Union access to that infor-
mation, clarifying that the Union was entitled to the rest of
the individual clains information without having to renewits
request. In addition to concluding that the Conpany viol ated
s 8(a)(5) and (1) by rejecting the Union's request for rel evant
i nformati on, the Board al so concluded that the Conpany

unl awful Iy declared an inpasse and violated s 8(a)(3) and (1)
by refusing to rehire the striking workers. The Conpany
chal | enges all of the Board's findings of unfair |abor practices.
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The Conpany contends that the Board erred in two re-
spects in ruling that the Conmpany should have conplied with
the Union's request for the medical clains histories of the
nonuni on enpl oyees and their dependents: first, because its
finding that the Union nmet its burden to show the rel evance
of the clainms information is unsupported by the record and,
second, in any event, the information was confidential and
thus protected fromdi sclosure under Detroit Edison. The
Conmpany further contends that the findings that no | awf ul
i npasse existed between the parties, especially given the tine
devoted to bargaining and the Union's bad faith, and that the
stri ke by union enpl oyees was an unfair |abor practice strike
are unsupported by substantial evidence. Consequently, the
Conpany contends, it was entitled to inplenment its final offer
and did not commit unfair |abor practices by hiring pernmna-
nent replacenents and refusing to rehire the union enpl oyees
engagi ng in an econom c strike.

The court applies the fam liar substantial evidence test to
the Board's findings of fact and application of lawto the facts,
see NLRB v. United Ins. Co., 390 U S. 254, 260 (1968);

Uni versal Canera Corp. v. NLRB, 340 U. S. 474, 488 (1951),

and accords due deference to the reasonabl e inferences that
the Board draws fromthe evidence, see Peoples Gas Sys.,

Inc. v. NLRB, 629 F.2d 35, 42 (D.C. Gr. 1980), regardl ess of
whet her the court m ght have reached a different concl usion
de novo. Universal Canera, 340 U S. at 488

The duty to bargain collectively "includes a duty to provide
rel evant information needed by a | abor union for the proper
performance of its duties as the enpl oyees' bargaining repre-
sentative." Detroit Edison, 440 U.S. at 303. 1In evaluating
an enployer's obligation to satisfy a union's request for
information, this Court has |ong adhered to the view that the
Board is to apply a liberal discovery-type standard, under
whi ch the requested information need only be relevant to the
union in its negotiations. G 1, Chemcal & Atom c Wrkers
Local Union No. 6-418 v. NLRB, 711 F.2d 348, 359-60 (D.C.

Cir. 1983) (citations omtted); see Ceneral Elec. Co. v. NLRB

916 F.2d 1163, 1168 (7th Cr. 1990). Relevance is broadly
construed, and in the absence of a countervailing interest, any
requested information that has a bearing on the bargaining
process must be disclosed. G, Chemical, 711 F.2d at 359-

60. For information about enployees in the bargaining unit,

it is presunmed that the requested information is relevant to

t he union's negotiations, and the enpl oyer nmust provide the
information unless it can show the information is irrel evant.
Id. at 359; GCeneral Elec., 916 F.2d at 1171. By contrast, the
burden is on the union to denonstrate the rel evance of

i nformati on about nonuni on enployees. G, Chenmical, 711

F.2d at 359.

The Conpany maintains that the only indication the Union
gave during their bargaining sessions for wanting the individ-
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ual clainms information was to be able to "intelligently and
fairly respond” to the Conpany's proposal that union enpl oy-
ees contribute thirty percent of the health plan costs. This
bare assertion wi thout further explanation, the Conpany

mai ntains, fails to satisfy the Union's burden to show rel e-
vance. To the extent the Union envisioned proposals for

i ncreasi ng enpl oyees' co-paynents, out-of-pocket expenses,

or raising deductibles, the Conpany maintains that the Union
could not nmeet its burden by relying on explanations first
articulated in the hearing before the ALJ; that these expl a-
nations were insufficient; that expert evidence showed that
t he envi si oned counterproposals did not require the Union to
have the requested individual clains information; and that

t he Union never expressed any concern about the difference
in the clainms experience of union and nonuni on enpl oyees.

Yet context is everything. The Union's generic statenent
requesting the informati on was nmade in response to the
Conpany's proposal for a thirty-percent contribution by Un-

i on enpl oyees to the conpany-w de heal th insurance plan

By invoking rising health care costs, the Conpany necessarily
put on the table the experience under the current plan. It
follows that the Union nmet its mninmal burden of establishing
the rel evance of the requested clains and benefits infornma-
tion about nonuni on enpl oyees (and their dependents), who
constituted the overwhelming majority of those covered by
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the health plan. Before deciding on a particular response to
t he Conpany's proposed thirty-percent contribution, the Un-

i on needed to know where the heavy cl ai ns usage was in

order to fornulate intelligent counterproposals; a union offi-
cial testified that this is what he told the Conpany during
negotiations. The information that the Union received from

t he Conpany showed a significant difference between the

costs to the carrier for nonunion and uni on enpl oyees. By
conparison with 1994, in which the ratio of benefits clai ned
to premiuns paid for nonunion enpl oyees was 6 percent

greater than that for union enployees, in 1995 the sanme ratio
was 79 percent higher for nonunion enployees than for union
enpl oyees. Further, in 1995 the clainms paid to non-union

enpl oyees exceeded the prem uns they paid, in contrast to

the situation of the union nmenbers. |In short, the clains
experi ence for non-union enpl oyees was unprofitable for the
Conmpany while the experience for union enpl oyees was prof -
itable. Wth this information, the Union understandably

woul d want to exam ne the individual clainms and usage expe-
rience of the majority, nonunion, enployees.

Thus, the Company's contention that it had insufficient
notice of the potential relevance of the requested information
stens either fromits own m sunderstanding or froma pre-
concei ved notion that the Union's counterproposals could not
i ncl ude changes to the set of benefits provided under the
current plan. 1In National Union of Hospital & Health Care
Enpl oyees, 248 N.L.R B. 631 (1980), enforcenent granted,

673 F.2d 1314 (4th GCir. 1981), when the Union sought to

i ncrease the enployer's contribution to the Union Benefit
Fund and the enpl oyer discovered that its contribution ex-
ceeded the costs of benefits to its enpl oyees, the enpl oyer
sought financial information fromthe Union about the other

i ndi vi dual enpl oyers who were contributing to the Fund.

Al t hough the enpl oyer never explicitly explained why all of
the requested informati on was needed, the Board found that
the Union was sufficiently inforned why it was relevant to
the enpl oyer's collective-bargaining duty. 1d. at 632; see
al so NLRB v. Brazos El ec. Power Coop., 615 F.2d 1100, 1101
(5th Gr. 1980); AT&T, 309 N.L.R B. 925, 928-29 (1992). So
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too here the Union adequately inforned the Conpany why it
needed the information; the Conpany had sufficient notice at
the tine of bargaining that the information requested was
needed for, and thus relevant to, the Union's negotiations.

The expert testinony offered by the Conpany does not
change our conclusion. An insurance underwiter testified to
the effect that the Union's request for individual clains
i nformati on was unnecessary to formul ate alternative propos-
als. Yet, as the ALJ noted, the underwiter focused on the
Conmpany's current health plan costs and adjustnents that
could be nade by various cost-shifting arrangenents w t hout
additional information. The expert's opinion did not address
whet her the individual clainms informati on woul d be rel evant
to fornulating a change in the Conpany's health plan itself,
such as cutting certain benefits or conditioning certain kinds
of coverage. Specifically, the underwiter focused on aggre-
gate costs and benefits information bereft of any data show
i ng individual clains experience that reveal ed what types of
heal th care services were used nost often and their costs.

Al t hough the ALJ credited the underwiter's testinony that
the clainms information sought by the Union was irrelevant to
the inpact on the costs of the Conpany's nedi cal health

i nsurance plan, the ALJ properly concluded that it was

rel evant to the Union's formul ati on of counterproposals to
reduce health care costs by restructuring parts of the plan

I nsof ar as the Conpany contends that the Board erred in
failing to find that the individual clains information for
nonuni on enpl oyees was confidential and, therefore, unavail -
able to the Union, the Conpany attenpted neither to redact
the requested information nor to explain why that was not
possible. Yet it has |long been established that the enpl oyer
has the burden of seeking to accomobdate the union's re-
quest for relevant information consistent with other interests
rightfully to be protected. See, e.g., Gl, Chemcal, 711 F.2d
at 362; Tritac Corp., 286 N.L.R B. 522, 522 (1987). An
enpl oyer is not relieved of its obligation to turn over rel evant
i nformati on sinply by invoking concerns about confidentiality,
but nust offer to accommpdate both its concern and its
bar gai ni ng obligations, as is often done by making an offer to
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rel ease information conditionally or by placing restrictions on
the use of that information. See, e.g., East Tennessee Bapti st
Hosp. v. NLRB, 6 F.3d 1139, 1144 (6th Cr. 1993);3 E W
Buschman Co. v. NLRB, 820 F.2d 206, 208-09 (6th G r. 1987);
Safeway Stores, Inc. v. NLRB, 691 F.2d 953, 958 (10th Cir.
1982).

Havi ng nmade a reasonabl e accommopdati on t he enpl oyer
avoids a Board finding that it violated s 8(a)(5). See, e.g.
Detroit Edison, 440 U S. at 319-20; Buschman, 820 F.2d at
209; Soule A ass & Aazing Co. v. NLRB, 652 F.2d 1055
1098 (1st Cir. 1981), abrogated on other grounds, NLRB v.
Curtin Matheson Scientific, Inc., 494 U S 775, 786 n.7, 796
(1990). The rationale for this placenment of the burden de-
rives fromthe interest in allowing the parties to work out
t hrough an informal process how their corresponding duties
and responsibilities can be net. See H K Porter Co. v.

NLRB, 397 U.S. 99, 103 (1970); NLRB v. Acne |ndus. Co.

385 U. S. 432, 437-38 (1967); NLRBv. Truitt Mg. Co., 351

U S 149, 152 (1956); G, Chemical, 711 F.2d at 358; Florida
Steel Corp. v. NLRB, 601 F.2d 125, 129 (4th Cr. 1979). In

ot her words, the onus is on the enpl oyer because it is in the

3 In East Tennessee, the union requested wage and attendance
records on non-uni on enpl oyees in order to verify that union and
non- uni on enpl oyees were treated equally, as called for in the
parties' collective bargai ning agreenent. The Hospital raised confi-
dentiality concerns and suggested first, that a nutually agreed upon
certified public accountant be hired to review the wage records and
report if there were any violations of the collective bargaining
agreenment, and second, to provide only the records of non-union
enpl oyees whomthe union could identify as suspected of having
received better treatment with regard to absenteeism 6 F.3d at
1141, 1142. The Sixth Crcuit reversed the Board, concluding that
the Hospital had "offered reasonable alternative sol utions which
woul d have allowed the union to ascertain whether the contracts
were evenly applied while protecting the confidential records of non

uni [on] enployees.” 1d. at 1144-45. Under those circunstances,
the court concluded, "it was incunbent upon the Union to denon-
strate that its need ... outweighed the Hospital's interest in
mai ntai ning the confidentiality of its records: I1d. at 1144.

better position to propose how best it can respond to a union
request for information. The union need not propose the
precise alternative to providing the information unedited. Gl
Chemical, 711 F.2d at 362-63; Tritac Corp., 286 N L.R B. at
522.

The Conpany's contention that the Union was not entitled
to the individual clains information of nonuni on enpl oyees
draws heavily on the protection given to enpl oyee privacy
rights by the Suprenme Court in Detroit Edison, 440 U S. 301
In that case, the union filed a grievance that senior enployees
wer e bei ng bypassed for pronption on the basis of their
scores on a new aptitude test that purportedly nmeasured their
ability to acquire the necessary job skills. 1d. at 305. The
uni on sought the actual test that was adm nistered and the
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i ndi vi dual applicants' test papers and scores in order to
eval uate the accuracy and rel evancy of the testing system

Id. at 308. 1In reversing the Board's order to rel ease the

i ndi vi dual test scores to the union in the absence of the
enpl oyees' consent, the Suprene Court enphasized the im
portance of protecting the privacy of individual enployees
who undoubtedly woul d be sensitive "to disclosure of infornma-
tion that may be taken to bear on his or her basic conpe-
tence.” 1d. at 318. In light of the enployer's legitimte
interest in preserving confidentiality, the Court concl uded
that al t hough the union's request for information was argu-
ably relevant, the enployer sufficiently accomobdated that
request, and fulfilled its statutory duty to bargain, by offering
to disclose the informati on upon the enpl oyees’ witten con-
sent. 1d. at 318-20.

The Conpany was undoubtedly correct to rai se concerns
about the privacy rights of the non-union enpl oyees. See
United States v. Westinghouse Elec. Corp., 638 F.2d 570, 577
(3rd Cir. 1980); «cf. Fed. R Cv. P. 35  The Conpany,
however, never attenpted to redact the requested informa-
tion, and never even clainmed that it would be unduly burden-
some or costly to do so. Even now the Conpany makes no
claimthat consent or notice or sone other neans of protect-
i ng enpl oyees' privacy rights could not have been achi eved.

I ndeed, the Conmpany had ready access to the information
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that the Union sought, specifically in the formof the insur-
ance carrier's "explanation of benefits" statenment listing the
services, the provider of the services, the date rendered, the
total costs, and the anpbunt payable by the carrier in benefits.
I nformati on about health care costs for enployees and their
dependents was not, so far as the record reveals, otherw se
avail able to the Union.

In any event, since the Conpany nade no effort to accom
nodate the Union's request for individual clains information
by redaction or otherw se, the Board was not required to
deci de whether a particular form of acconmpdati on was
sufficient and did not unduly restrict the information that the
Uni on requested. As ordered by the Board, the confidentiali-
ty of their identities as to specific nedical clains is protected.
See Johns-Mansville Sales Corp., 252 N.L.R B. 368, 368
(1980).

To the extent that the Union sought individual clains
history, the Board |ikewi se could properly find that the
Conpany rejected the Union's request. The Conpany's sug-
gestion that the summari es and cost benefit analyses that it
provi ded sonmehow reflects the type of accommodati on con-
tenpl ated by Detroit Edison is unpersuasive. The informa-
tion that the Conpany provided did not enable the Union to
devel op alternative proposals other than those in the nature
of the Conpany's proposal for a percentage-cost contribution
Not hi ng required the Union to confine its thinking on cutting
the Conpany's health care costs to the current plan, and to
the extent the Conpany attenpted to do so, it was interfering
with the Union's ability to fulfill its responsibility to represent
its menbers' interests in bargaining. See Nat'l Union of
Hospital & Health Care Enpl oyees, 248 N.L.R B. at 633.

In Iight of the foregoing, this court can quickly di spose of
t he Conpany's other contentions. |Its unlawful refusal to
supply the requested nedical clainms information precluded
t he Conpany from decl aring an inpasse. See, e.g., NLRB v.
Pal omar Corp. 465 F.2d 731, 734-35 (5th Cr. 1972); Cone
MIls Corp. v. NLRB, 413 F.2d 445, 449-50 (4th Cr. 1969).
Because no genui ne i npasse was reached, the Conpany coul d
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not lawfully inplenent the ternms of its final offer. See, e.g.,
NLRB v. Katz, 369 U.S. 736, 741-42 (1962); Pal onar, 465

F.2d at 734-35; Cone MIIls, 413 F.2d at 449-50. Therefore,

t he uni on enpl oyees' refusal to return to work under the

terns of the Conpany's final offer constituted an unfair |abor
practice strike rather than an econonmic strike. See, e.g.,
NLRB v. Int'l Van Lines, 409 U S. 48, 50-51 (1972); Ceneral

I ndus. Enpl oyees Union, Local 42 v. NLRB, 951 F.2d 1308,

1311 (D.C. Cr. 1991).

Accordingly, we deny the petition and grant the Board's
cross-application for enforcenment of its order of COctober 29,
1997.
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Sentelle, Crcuit Judge, dissenting: | do not quarrel with
the majority's basic statement of the facts. | restate a few

for enphasis.

In the course of contract negotiations, the Internationa
Br ot herhood of El ectrical Wrkers Local Union 1936 ("the
Uni on") sought disclosure of clainms informtion concerning
the health benefit plan of petitioner United States Testing
Conmpany. As the nmjority recognizes:

[ T]he Company ultimately turned over to the Union (1)

the premumrate and prem um paid for union enploy-

ees, (2) a "benefit and service anal ysis" consisting of the
coverage rates, charges, and adjustnents for nedical and
dental benefits for all enployees, (3) a benefits cost

anal ysis that the Conpany had prepared for single and
famly coverage, showi ng the nonthly prem um and the
percent age of prem uns paid by an enpl oyee contri but-

ing thirty per cent; (4) the insurance carrier's sunmary
of its experience nmonitoring the period of March 1994

t hrough August 1995, including the total clains and

prem uns paid and the ratio of the two nunbers; (5) a list of
t he nanes, prem uns, and clains paid for each union

enpl oyee; and (6) the total anounts of prem uns and

clains paid for uni on enpl oyees, nonuni on enpl oyees,

and for all enpl oyees.

Maj. Op. at 3-4.

The only thing that the Union wanted that the petitioner
did not turn over was the individual clains made by nonunion
i ndi vi dual enpl oyees and their dependents, showi ng the na-
ture of the clains subnmtted and the benefits paid. The only
showi ng of relevance that the Union nmade for the demand for
this personal information was the insistence that it needed it
to be able to "intelligently and fairly" respond to the proposa
by petitioner that Union enpl oyees contribute thirty percent
of the health plan costs. Nevert hel ess,
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the majority maintains that the conpany was required to

di vine the rel evance of the requested information fromthe
"context" of the negotiations. |Id. at 7. Such a requirenent
is inconsistent even with the liberal "discovery-type standard"
used in determ ning rel evance since the Union had the bur-

den of denonstrating the relevance of information relating to
nonuni on enpl oyees. See GO l, Chemical & Atom c Wrkers

Local Union No. 6-418 v. NLRB, 711 F.2d 348, 359 (D.C. Gr.
1983).

| enphasize again that it clainmed to need this information
in addition to the six categories of information the conpany
had al ready provided. For this failing, the company, not the
Union, was cited for and found guilty of an unfair |abor
practice by the National Labor Rel ations Board. The court
uphol ds that Board decision

As the majority recogni zes, the Suprenme Court has afford-
ed to managenent the right to protect the privacy interests of
its enployees in conplying with Uni on demands even for
rel evant information. Detroit Edison Co. v. NLRB, 440 U S
301 (1979). Assuming that the Union's m ni num show ng of
rel evance in the present case is sufficient, | fail to see how
the privacy interest could be nmuch higher than we have
before us in the case today. The Union, armed with its
generic desire to "intelligently" represent its nenbers, de-
mands the individualized detail on the nedical history of the
nonuni on workers whomit neither does nor can represent.

The majority faults the petitioner for not furnishing the
information in a redacted form but neither the majority nor

t he Board explains why the six categories of information

furni shed are not at |east the functional equival ent of redact-
ed clains so far as rel evance to negotiation is concerned nor
expl ai ns how redacti on woul d be adequate protection for the
privacy of enployees in a workforce no greater than 200 in
nunber in which identity mght well be surm sed by even
redacted nedical data. As in the case of relevance, | would

pl ace the burden of proof concerning the adequacy of the
conpany's accommodati on on the Union. Were a conpany

has "raised its concern over the confidentiality of the records
i nvol ved," it becones "incunbent upon the Union to denon-
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strate that its need for the materials outwei ghed the [compa-
ny's] interest in maintaining the confidentiality of the rec-
ords."” East Tennessee Baptist Hosp. v. NLRB, 6 F.3d 1139,
1144 (6th Cr. 1996). Here, the Union has not cone close to
meeting its burden of proof.

I ndeed, even if the burden of proof were on the conpany, |
woul d still hold that the conpany adequately acconmpdat ed
the Union's request. 1In order to address confidentiality
concerns, the conpany nerely refused to provide the Union
with the information in the formand manner it denanded.
I nstead of providing individual clainms data for the nonunion
enpl oyees, the conpany provided a weal th of clainms informa-
tion, including the aggregate "total clainms and prem uns
pai d" for nonunion enployees. Yet, a "refusal to disclose the
requested records in the formand manner demanded by the
Uni on" does not constitute a failure to bargain. 1d. at 1143-
44. MNoreover, the Union itself was unyielding in its demands
and proposed no acconmodati ons that m ght be agreeable to
both parties. The Union did not even propose the acconmo-
dation ultimately inplemented by the NLRB order--redac-
tion of the nanmes on individual clainms. Therefore, under the
ci rcunmst ances, the conpany's attenpts to accomodate the
Uni on, far from being nonexistent as the majority suggests,
were nore than adequate.

In sum the majority fails to grasp the significance of the
privacy interests at stake in this case and to appreciate the
| engths to which the conpany went to provide the Union with
the information it requested while protecting the privacy of
nonuni on enpl oyees. As in Detroit Edison, in the instant
case there is a "total absence of evidence that the [conmpany]
fabricated concern for enployee confidentiality only to frus-
trate the Union in the discharge of its responsibilities.” 440
U S. at 319-20. Therefore, | would grant the petition for
revi ew.
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